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O F F IC E  O F  IN S P E C T O R  GENERAL
D epartm en t of Hom eland Security

The H onorab le  R ichard  J . D u rb in  
C h a irm an
C om m ittee  on  the  Ju d ic ia ry  
U nited  S ta te s  S en a te  
224  D irk sen  S e n a te  Office B uild ing  
W ash in g to n , DC 2 0 5 1 0

The H onorab le  C h a rle s  E. G rass ley
R ank ing  M em ber
C om m ittee  on  the  Ju d ic ia ry
U nited  S ta te s  S en a te
224  D irk sen  S e n a te  Office B uild ing
W ash in g to n , DC 2 0 5 1 0

Re: Y our A pril 26 , 2 022  le tte r

D ear C h a irm a n  D u rb in  a n d  R ank ing  M em ber G rassley :

T h a n k  you for y o u r le tte r  of April 26 , 2 0 2 2 , in  w hich  you a s k  for 
in fo rm atio n  a b o u t  a  re p o r t  a n d  ongoing  w ork  a t  th e  D e p a rtm e n t of 
H om eland  S ecu rity  (DHS) Office of In sp e c to r  G enera l (OIG). I am  g ra te fu l 
for th e  o p p o r tu n ity  to p rov ide you w ith  im p o r ta n t  b a c k g ro u n d  a n d  c o n tex t 
th a t  is m issin g  from  th e  New York T im es a n d  P ro jec t on  G o v ern m en t 
O v ersig h t a rtic le s  re fe ren ced  in y o u r le tte r.

C h a irm a n  D u rb in , I p ro m ised  you in J u ly  2 019  th a t  if con firm ed , I 
w ould  c lean  u p  DHS OIG. I m ad e  th e  sam e co m m itm en t to th e  M em bers of 
the  S en a te  C om m ittee  on  H om eland  S ecu rity  a n d  G o v ern m en ta l A ffairs. I 
am  very  p ro u d  of th e  p ro g re ss  I have  m ade  since  th a t  tim e.

Q uality  T ran sfo rm atio n

As you m ay reca ll, p rio r to m y co n firm atio n , in  2 0 1 7  a n d  2 018  DHS 
OIG w as forced  to  re tr a c t  th ir te e n  a u d it  re p o r ts  th a t  failed  to  com ply  w ith  
a p p ro p r ia te  g o v ern m en t s ta n d a rd s .  A 2 018  in d e p e n d e n t p eer review of DHS 
OIG a u d its  is su e d  a  ra tin g  of "p ass  w ith  de fic ien c ies ,* n o ting  th a t  i t  needed  
to "im prove its  sy s tem  of q u a lity  co n tro l to provide re a so n a b le  a s s u ra n c e  
th a t  a u d its  pe rfo rm ed  a re  in com p liance  w ith  [governm ent s ta n d a rd s ] / '
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no ting  "lack  of in te rn a l co n tro ls , lack  of m an a g e ria l d irec tio n , [and lack] of 
co m p eten ce  a n d  tec h n ic a l e x p ertise  to m an ag e  a n d  oversee  w o rk .”

S ince  my co n firm atio n  in d u ty  2 0 1 9 , I have  e s ta b lish e d  th e  h ig h e s t 
e x p e c ta tio n s  for q u a lity  s ta n d a rd s  for every em ployee. All re p o rts  in itia te d  
a n d  p u b lish e d  d u rin g  my te n u re  have  m e t a p p ro p r ia te  governm en t 
s ta n d a rd s . U n d er my le a d e rsh ip , DHS OIG h a s  p a sse d  all th re e  
in d e p e n d e n t p eer review s th a t  w ere c o n d u c te d  by o th e r  OIGs. T hese  
review s in c lu d ed  q u a lity  m etric s .

In FY 2 0 21 , th e  G en era l A cco u n tab ility  Office (GAO) review ed DHS 
OIG’s ac tiv itie s  from  FY 2 0 1 5  -  FY 2 020  a n d  fo u n d  th a t  th e re  w ere 
n u m e ro u s  a re a s  for s tra te g ic , policy, a n d  o rg an iz a tio n a l im provem en t. I 
have em b raced  GAO’s rec o m m e n d a tio n s , a n d  I have  b een  w ork ing  closely  
w ith  GAO le a d e rsh ip  to  im p le m e n t its  tw en ty -one  rec o m m e n d a tio n s  for o u r  
office. We have su b m itte d  e ig h t rec o m m e n d a tio n s  for c lo su re . I am  p ro u d  
th a t  th e  f irs t  rec o m m e n d a tio n  to  be c losed  w as #14 , w hich  recom m ended  
th a t  we e n s u re  o u r w ork  "a d h e re s  to federa l OIG s ta n d a rd s  of 
in d ep en d en ce , d u e  p ro fess io n a l c a re , a n d  q u a lity  a s s u ra n c e .” 1

As p a r t  of o u r  o rg an iz a tio n a l tra n s fo rm a tio n , we a lso  followed GAO’s 
key p rin c ip le s  a n d  im p le m e n ta tio n  s te p s  id en tified  in  G A O -03-669, R esu lts -  
O riented Cultures: Im p lem en ta tion  S tep s  to A s s is t  M ergers and
O rganiza tional T ransform ations. In April 2 0 2 1 , I r e s tru c tu re d  DHS OIG, to 
fu r th e r  im prove o u r  p erfo rm an ce . A m ong o th e r  c h a n g e s , I c re a te d  th e  
Office of In teg rity  (OI) to e n su re  th e  q u a lity  s ta n d a rd s  I e s ta b lish e d  w ere 
em bedded  a t  every  level of o u r  o rg an iz a tio n  a n d  to  p rom o te  in teg rity  
th ro u g h o u t th e  e n te rp r ise .

T he p ro g re ss  we have m ad e  is d e m o n s tra te d  in th e  q u a n ti ty  a n d  
q u a lity  of o u r  w ork  a n d  th e  m ora le  of o u r  em ployees, w hich  a re , 
respec tive ly , a t  a ll-tim e  h ig h s. In th e  FY 2 020  F edera l E m ployee V iew point 
S urvey  (FEVS), DHS OIG show ed  s ig n ific an t im p ro v em en t in  severa l 
d iffe ren t c a teg o rie s  m e a su rin g  em ployee m orale . In th e  FY 2021  FEVS, 
DHS OIG ag a in  show ed  s u b s ta n t ia l  a n d  s u s ta in e d  im p ro v em en t in v irtu a lly  
every m ajo r ca tego ry  th a t  m e a su re s  em ployee m orale . Here a re  th e  key 
tre n d s  in DHS OIG’s FEVS sco res  s in ce  my co n firm atio n  in  d u ty  2019:

1 h ttp s : / /w w w ,g ao .g o v /p ro d u c ts /g ao -2 1 -3 1 6  (last viewed Majf 9, 2022).
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Year

Employee
Engagement:

Overall

Employee 
Engagement: 
Leaders Lead

Employee
Engagement:
Supervisors

Employee
Engagement:

Intrinsic
Work

Experience
Global

Satisfaction
2021 75% 64% 84% 76% 71%
2020 69% 53% 81% 72% 67%
2019 61% 42% 75% 67% 61%

Change
since
2019

+ 14% + 22% + 9% + 9% + 10%

T u rn in g  to  th e  su b je c t of y o u r le tte r , a s  you  will see  from  th e  
d isc u ss io n  be low ,2 th e  ed its  th a t  I a n d  m em b ers  of m y im m ed ia te  s ta ff  
re q u e s te d  be m ade  to c e r ta in  d ra ft re p o r ts  w ere c o n s is te n t  w ith  th e  
ex tensive  ed its  reco m m en d ed  by c a re e r  civil s e rv a n ts  w ho w ere a sk e d  to 
review  th e  d ra f ts  b e c a u se  th e y  a re  su b je c t m a tte r  e x p e rts  in  th e  re lev an t 
field. T hese  rev is io n s  w ere  n e c e ssa ry  to b rin g  th e  re p o r ts  u p  to th e  
ap p licab le  s ta n d a rd s  p ro m u lg a te d  by th e  C ouncil of th e  In sp e c to rs  G enera l 
on In teg rity  & E fficiency (CIGIE). Any su g g e s tio n  th a t  I d em an d ed  ch an g e s  
to  d ra ft re p o r ts  for im p ro p e r p u rp o se s  is fa lse , a s  is an y  su g g e s tio n  th a t  I 
su p p re s s e d  ev idence of w id esp read  se x u a l h a ra s s m e n t  in  DHS law  
en fo rcem en t c o m p o n en ts .

B a ck g ro u n d  of th e  two p ro jec ts

M any p ro jec ts  w ere u n d e r  w ay a t  DHS OIG a t  th e  tim e of m y J u ly  25, 
2019  S en a te  co n firm atio n . Two p ro jec ts  a re  p e r t in e n t  to  y o u r  in q u iry .3 
H ere a re  th e  d e ta ils  o f each  p ro jec t, a s  ap p ro v ed  by m y p re d e c e sso r  A cting 
In sp e c to r  G en era l J o h n  Kelly:

2 The Senate Com m ittee on  th e Judiciary h a s oversight authority over the D epartm ent of 
H om eland Security. See h ttp s://w w w .ju d ic iary .sen a te .g o v /a b o u t/ju r isd ictio n  (last viewed  
April 28 , 2022). Accordingly, to the extent th at the d iscu ssio n  below  conta ins n am es o f DHS 
OIG staff derived from a system  of records, DHS OIG is  not required to w ithhold the nam es  
from the Com m ittee under the Privacy Act. See 5 U.S.C. § 552a(b)(9). N onetheless, I have 
identified em ployees below th e sen ior executive level by their initials.

3 T he d iv is io n  o f DH S OIG re sp o n s ib le  for carry ing  o u t th e s e  p ro jects  is  cu rren tly  k n ow n  
a s  th e  O ffice o f In sp e c tio n s  8s E v a lu a tio n s  (OIE). In 2 0 1 9  an d  2 0 2 0  th is  d iv is io n  w a s  
ca lled  th e  O ffice o f S p e c ia l R eview s 8s E v a lu a tio n s , an d  in  2 0 1 8  it w a s  ca lled  th e  O ffice 
o f In sp e c tio n s . The d ifferen t n a m e s  o f th is  d iv is io n  h ave no  b ea rin g  on  y o u r  in q u iry , 
and  a cco rd in g ly , to  avoid  co n fu s io n  I refer to th e  d iv is io n  a s  OIE th ro u g h o u t th is  letter .
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PROJECT TITLE PROJECT OBJECTIVE DATE
APPROVED

CBP, ICE, TSA, a n d  USSS 
H and ling  of Em ployee 
A llegations of S exual 
H a ra s sm e n t a n d  W orkplace 
S exua l M isco n d u c t

D eterm ine  w h e th e r  CBP, 
ICE, TSA, a n d  USSS 
a p p ro p ria te ly  rep o rt, 
in v es tig a te , an d  a d ju d ic a te  
em ployee a lleg a tio n s  of 
sex u a l h a ra s s m e n t  a n d  
w orkp lace  sex u a l 
m isc o n d u c t

1 /1 9 /2 0 1 8

DHS Law E n fo rcem en t 
A gencies' C om pliance  w ith  
th e  L au ten b erg  
A m en d m en t

D eterm ine  w h e th e r  DHS 
ag en c ie s  w ith  law 
en fo rc em e n t officers a n d  
a g e n ts  a re  com ply ing  w ith  
re q u ire m e n ts  of the  
L au ten b erg  A m en d m en t

1 2 /1 3 /2 0 1 8

A pplicable CIGIE s ta n d a rd s

DHS OIG’s in sp e c tio n s  m u s t  a d h e re  to C IG IE’s Q uality  S ta n d a rd s  fo r  
In spection  a n d  E va lua tion  (2020), also  know n as th e  B lue B o o k .4 In so fa r as 
is re le v a n t he re , th e  B lu e  B ook  s ta te s  th a t  one  va lid  p u rp o se  of a n  in sp e c tio n  
is “[d e te rm in in g  com pliance  w ith  law , reg u la tio n , a n d  policy .” B lue  B ook  
p . l .  T h is w as th e  p u rp o se  of th e  two p ro jec ts  d e sc rib e d  above.

In scop ing  a n  in sp e c tio n  a im ed  a t  d e te rm in in g  com pliance  w ith  law , 
reg u la tio n , a n d  policy, am ong  th e  c r ite r ia  to  be co n s id e re d  a re  *[l]aws a n d  
re g u la tio n s  ap p licab le  to  th e  o p e ra tio n  of a  p ro g ram  o r ac tiv ity .” B lu e  Book, 
§ 3 .4 b . S u ch  a n  in sp e c tio n  m ay r e s u l t  in a  find ing  of a  “defic iency , su c h  a s  
n o n co m p lian ce  w ith  p rov isions of law [or] re g u la tio n .” Id., p .21 . However, 
“[e]vidence m u s t  su ffic ien tly  a n d  a p p ro p ria te ly  s u p p o r t  in sp e c tio n  find ings 
a n d  provide a  rea so n a b le  b a s is  for c o n c lu s io n s .” Id., § 4 .3 ; s e e  a lso  § 5 .2c  
(“[a]n a c c u ra te  in sp e c tio n  re p o r t  is su p p o r te d  by su ffic ien t, a p p ro p ria te  
ev idence  w ith  key fac ts , figu res, a n d  find ings be ing  tra c e a b le  to  th e  
ev idence”).

4 The previous version  of the  B lue Book, issu ed  in 2012 an d  in effect w hen the  two 
pro jects were approved, w as su b s ta n tia lly  s im ila r to the  po rtions of the  c u rre n t version  
of the  B lue B ook  th a t  I d iscuss below.
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M oreover, in sp e c tio n  o rg a n iz a tio n s  "m u s t p rov ide su p e rv is io n  over 
the  in sp e c tio n  w ork  perform ed" so a s  to "en su re  th a t  th e  . . . [ f in d in g s , 
c o n c lu s io n s , a n d  rec o m m e n d a tio n s  re su ltin g  from  th e  in sp e c tio n  a re  
a d e q u a te ly  su p p o r te d  by  th e  e v id e n ce /' Id., §§ 7 .2 , 7 .2b . S u ch  su p e rv is io n  
m ay in c lu d e  u s in g  "the  serv ices of a  s u b je c t m a tte r  e x p e rt to e n su re  th a t  
the  in sp e c tio n  top ic  is c o m p e ten tly  review ed." Id., § 2 .1c .

F inally , a n d  p e rh a p s  m o st im p o rtan tly , is the  fo u n d a tio n a l p rin c ip le  
th a t  u n d e rlie s  all of a n  In sp e c to r  G e n e ra l's  w ork , nam ely , in d ep en d en ce . 
A ccording  to  th e  B lue  Book, p .3 , th e  in d ep e n d en c e  p rin c ip le  re q u ire s  
" [ in s p e c to rs , in sp e c tio n  o rg a n iz a tio n s , a n d  th e ir  rep o rts"  to  be " im p artia l 
a n d  w ith o u t b ia s  in b o th  fac t a n d  a p p e a ra n c e ."

R esp o n ses to  th e  q u e s tio n s  in y o u r April 26. 2 0 2 2  le tte r

1. W hen d o e s  DHS OIG p lan  to  r e lea se  th e  u n p u b lish ed  rep ort
o n  se x u a l h a r a ssm en t and m isc o n d u c t?

As d is c u s se d  below , th e  re p o r t  h a s  b een  p lag u ed  by  p ro b lem s from  
the  o u tse t. The f irs t p rob lem  w as the  fa ilu re  of se n io r  DHS OIG officials w ho 
p reced ed  me to  a p p re c ia te  th e  sign ificance  of the  su rv ey  re s u lts  th ey  
received  n ea rly  fou r y ea rs  ago a n d  th e ir  cho ice  to  w ithho ld  in fo rm atio n  
a b o u t  th e  su rv ey  from  me. The second  p rob lem  w as th e  in tra n s ig e n c e  of 
som e in sp e c to rs , w ho re fu sed  to a c c e p t the  in p u t  of su b je c t m a tte r  ex p erts . 
T hese  p ro b lem s c a u se d  se r io u s  d e lay s, a n d  a s  a  re s u lt,  th e  in fo rm a tio n  in 
the  m o s t re c e n t d ra f t  re p o r t  does n o t sa tis fy  th e  "cu rrency" c rite rio n  found  
in sec tio n  2 of the  In sp e c to r  G enera l Act.

T oday  I p rov ided  th e  D e p a rtm e n t w ith  th e  r e s u l ts  of th e  su rvey  
b e c a u se  I do n o t believe it w ould  be  a p p ro p r ia te  for me to p rov ide th e  
C om m ittee  w ith  th e  r e s u l ts  w ith o u t a lso  p rov id ing  th em  to the  D ep artm en t. 
I am  c o n sid e rin g  c losing  th e  review w ith o u t is su in g  a  rep o rt. Before tak in g  
th a t  s te p , how ever, I will give OIE a n  o p p o r tu n ity  to ex p la in  w h a t a  re p o rt 
th a t  m ee ts  B lu e  B ook  s ta n d a rd s  m ig h t look like. In ad d itio n , I have 
app ro v ed  a  p ro jec t p ro p o sa l u n d e r  w hich  OIE will a d m in is te r  a n o th e r  
su rvey  in  F isca l Y ear 2 0 23 . S u ch  lo n g itu d in a l re se a rc h  is a  com m on 
p rac tice  of th o se  w ho s tu d y  w orkp lace  c o n d itio n s , a n d  a  second  su rvey  
w ould  likely provide DHS le a d e rsh ip  w ith  u se fu l in fo rm a tio n  a b o u t  an y  
c h an g e s  in re sp o n se  p a tte rn s  s in ce  2 018  a n d  give OIG a  fo u n d a tio n  to  scope 
fu tu re  w ork  in  th is  a rea .
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2 . Why w as th e  rep ort d e la y ed ?  By w h om ?

DHS OIG s ta f f  w ith h e ld  in form ation  a bou t the  su rv e y  fro m  m e a n d  took  
over tw o  y e a rs  to p repare  a d ra ft report. OIE a d m in is te re d  a  su rv ey  on 
se x u a l h a ra s s m e n t  a n d  re la te d  m a tte r s  to  e m p lo y ee so fJT C E ^ C B R U S S S , 
m i c M r S ^ h ^ J ^ n ^ a n c ^ ^ f v ^ ^ 2 ^ ^ ^ _ A t  th a t  tim e,

OIE s t a f f  p r o v i d e d  t h e  r e s u l t s  of t h e  
su rv ey  to A cting In sp e c to r  G enera l J o h n  Kelly on  A u g u st 15, 2018 . In
M arch  2 0 1 9 , (b) (6), (b) (7)(C) 
(b) (6), (b) (7)(C)
re tire d  on J u n e  10, 2019 .

Not long a fte r  th a t ,  
A cting In sp e c to r  G en era l Kelly

In  y o u r  le tte r  you  su g g e s t th a t  w h en  DHS OIG received  th e  r e s u l ts  of 
th e  se x u a l h a ra s s m e n t  su rvey , it m ay  have h a d  a n  ob liga tion  to  is su e  a  so- 
called  “7 -d ay  le t te r” u n d e r  sec tio n  5(d) of th e  In sp e c to r  G en era l Act to a le r t 
DHS le a d e rsh ip  to “p a r tic u la r ly  se rio u s  or f lag ra n t p ro b lem s, a b u s e s , or 
d e fic ien c ies” in  DHS p ro g ram s. How ever, in  re c o n s tru c tin g  ev en ts  
s u r ro u n d in g  th e  su rvey , I have  fo u n d  no in d ic a tio n  th a t  b e tw een  A u g u st 15, 
2018  (w hen th e  re s u l ts  of th e  s x r rv e v w e re a v a i la b le la n d m v c o n f lrm a t io n
a lm o st one y e a r  la te r , Mr. Kelly, 
c o n sid e red  is su in g  a  7 -d ay  le tte r

(b) (6), (b) (7)(C) ever

M oreover, in  th e  m o n th s  follow ing m y co n firm atio n  DHS OIG se n io r 
s ta ff  b ro u g h t m an y  m a tte rs  to m y a tte n tio n  th a t  th ey  reco m m en d ed  be given 
p rio rity , b u t  to  m y reco llec tion  I w as nev er b riefed  on th e  se x u a l h a ra s s m e n t  
su rvey . The p ro jec t w ith  w h ich  th e  su rv ey  w as a sso c ia te d  w as one of m an y  
lis te d  on  a  sp re a d s h e e t  of p en d in g  w ork , w ith  no rec o m m e n d a tio n  th a t  th e  
p ro jec t ta k e  p reced en ce  over w ork  on o th e r  m a tte rs  su c h  as: (1) S e p a ra tio n  
of m ig ra n t fam ilies; (2) S ec re t Service sp e n d in g  a t  a  T ru m p  re so rt; (3) race- 
b a se d  h a ra s s m e n t  in  th e  C o ast G u ard ; (4) d e te n tio n  c o n d itio n s  d u rin g  th e  
2019  m ig ra n t su rg e ; a n d  (5) IC E ’s early  experience  w ith  COVID-19 a t 
d e te n tio n  c e n te rs , am o n g  sev era l o th e r  m a tte rs . I f irs t b ecam e aw are  th a t  
DHS OIG h a d  c o n d u c te d  a  su rv ey  c o n ce rn in g  se x u a l h a ra s s m e n t  in  DHS 
law  en fo rcem en t co m p o n e n ts  on  or a ro u n d  D ecem ber 3, 2 0 2 0 , w h en  for th e  
f irs t tim e OIE fo rw arded  for fro n t office review  a  d ra ft re p o rt th a t  d isc u sse d  
th e  su rvey . By th e n , th e  su rv ey  re s u l ts  w ere 2-1/2 y e a rs  old.
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(b) (6), (b) (7)(C)

The report h a s  b een  d e la y e d  fu r th e r  by  so m e OIE s ta f f  m e m b e rs’ 
j ^ f u s a ^ ^ a c c e p ^ n p u t  fro m  su b je c t m a tter  experts. DHS OIG

■■ ; : .'.I ' ■■ '"¡¡I b e l ie v e d  t h a t  t h e  D e c e m b e r  3 , 2 0 2 0  d r a f t  r e p o r t  h a d
se rio u s  f la w s ^ ^ h ^ a c c o rd a n c e  w ith  th e  B lue  B ook  s ta n d a rd s  d isc u sse d  
a b o v e ,  a s k e d  s u b j e c t  m a t t e r  e x p e r t s  to  re v ie w  t h e  d ra f t :

• O n D ecem ber 7, 2020 (b) (6), (b) (7)(C)

a n d  p rov ided  ex tensive  co m m en ts .
review ed th e  d ra t t  re p o rt

• O n J a n u a r y  28 . 2021 (b) (6), (b) (7)(C)

review ed th e  d ra ft re p o rt a n d  p rov ided
ex tensive  co m m en ts .

• O n A u g u st 9, 2021 (b) (6), (b) (7)(C)

review ed th e  d ra f t re p o rt a n d  p rov ided
ex tensive  co m m en ts .

(b) (6), (b) (7)(C) found  p ro b lem s su c h  a s  u n s u p p o r te d  in fe ren ces  
a n d  c o n c lu s io n s , a n a ly s is  th a t  w as in c o n s is te n t w ith  federa l law , 
re c o m m e n d a tio n s  th a t  w ere c o n tra ry  to  b e s t p ra c tic e s , a n d  su b jec tiv e  
c o m m en ta ry  on DHS c o m p o n e n ts ’ s tra te g ic  d ec is io n s  th a ^ w u u lc l have 
im p erm iss ib ly  involved OIG in co m p o n en t o p e ra tio n s . w as
forced  to have  th e  d ra f t re p o rt go th ro u g h  m u ltip le  ro u n d s  of su b je c t m a tte r  
ex p ert review  over severa l m o n th s  b e c a u se  som e OIE s ta ff  re fu sed  to m ake
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c h an g e s  to th e  re p o rt in re sp o n se  to  th e  s u b je c t m a tte r  e x p e r ts ' c o m m e n ts .5 
The following exam ples  a re  illu s tra tiv e .

T he d ra f t  re p o rt c ritic izes  DHS c o m p o n e n ts  for o ften  ch arg in g  
em ployees w ho engaged  in in a p p ro p ria te  b e h av io r ca rry in g  sex u a l o v e rto n es 
w ith  genera l o ffenses su c h  a s  "Im proper C o n d u c t."  A ccording  to  th e  d ra f t 
rep o rt, DHS c o m p o n e n ts  sh o u ld  in s te a d  ch a rg e  em ployees w ho engaged  in 
su c h  b e h av io r w ith  a  sp e c ifi^ o ffe n se , su c h  a s  "sexual h a ra s s m e n t,"  d raw n  
from  a  T able  of P ena lties. ^ | a  su b je c t m a tte r  ex p ert, d isa g ree d  w ith  th is  
p o rtio n  of th e  re p o r t  b e c a u se  i t  w as d ivorced  from , a n d  in som e w ays 
c o n tra ry  to, a p p licab le  law a n d  b e s t  p rac tice .

T he s ta n d a rd  for d isc ip lin in g  a  n o n -p ro b a tio n  a ry  federa l em ployee is 
b ro ad . The re le v a n t p o rtio n  of th e  Civil Service Reform  A ct p rov ides th a t  
d isc ip lin e  m ay be im posed  for "su ch  c a u se  a s  will p ro m o te  th e  efficiency of 
the  service." 5 U .S.C. § 7513(a). As th e  M erit S y s tem s P ro tec tion  B oard  
(MSPB) s ta te d  in  Otero v. U.S. P osta l Service , 73 M .S.P.R. 198 (1997):

N othing  in  law o r reg u la tio n  re q u ire s  th a t  a n  agency  affix a  label 
to  a  ch a rg e  of m isco n d u c t. If i t  so c h o o ses , i t  m ay  sim ply  
d esc rib e  a c tio n s  th a t  c o n s titu te  m isb eh av io r in a  n a rra tiv e  form , 
a n d  have  its  d isc ip lin e  s u s ta in e d  if th e  efficiency of th e  service 
su ffe rs  b e c a u se  of th e  m isco n d u c t.

B asing  a  d isc ip lin a ry  a c tio n  on  a  labe led  ch arg e  ra ise s  th e  r isk  t h a t  a  th ird -  
p a rty  n e u tra l  su c h  a s  MSPB o r a n  a rb i tr a to r  will o v e rtu rn  th e  d isc ip lin e  in 
its  e n tire ty  b e c a u se  the  agency , a lth o u g h  p re se n tin g  ev idence  of 
m isc o n d u c t th a t  im p a irs  th e  efficiency of th e  serv ice , failed  to prove all of 
the  te c h n ic a l e le m e n ts  of th e  ch arg e . For exam ple , in  G regory v. D epartm en t 
o f  th e  A rm y , 114 M .S.P.R. 607  (2010), MSPB o v e rtu rn e d  a n  em ployee 's 
su s p e n s io n  a n d  d em o tio n  b a se d  on  a  ch arg e  of "sex u a l h a ra s sm e n t,"  on  th e  
g ro u n d  th a t  th e  em ployee 's in a p p ro p r ia te  b e h av io r d id  n o t  m ee t all th e  
te c h n ic a l e lem en ts  of sex u a l h a ra s s m e n t  u n d e r  T itle VII of th e  Civil R ights 
Act. The d ec is io n  n o te s  th a t  th e  agency  co u ld  have  levied a  generic  ch a rg e  
w ith o u t te c h n ic a l e le m e n ts  b u t  ch o se  n o t to  do so.

5 W herever possib le , we in teg rate  su b jec t m a tte r  experts  in to  o u r  w ork. For exam ple, we 
co n su lt w ith m edical p ersonnel w hen we exam ine w h eth er m ig ran ts  in deten tion  
facilities are receiving s u b s ta n d a rd  h ea lth  care; ex p erts  on im m igration law w hen we 
exam ine the  ad m in is tra tio n  of a v isa  program ; experts  in IT secu rity  w hen we exam ine 
v u ln e rab ilitie s  in DHS netw orks; an d  experts  in law enfo rcem en t techn iques w hen we 
exam ine the effectiveness o f DHS p rogram s aim ed a t in te rcep tin g  co n tra b an d  a t the 
bo rder.
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B ased  on d ec is io n s  su c h  a s  Gregory, agency  a tto rn e y s  a n d  m an a g e rs  
o ften  m ake  th e  s tra te g ic , leg a lly -p e rm itted  d ec is io n  to ch arg e  a n  em ployee 
w ho h a s  engaged  in  in a p p ro p r ia te  b eh av io r ca rry in g  se x u a l o v e rto n es w ith  
a  generic  offense su c h  a s  “C o n d u c t U n b ecom ing .” In  fac t, a  tra in in g  m odule  
for agency  E m ployee R e la tio n s s ta ff  p ro d u ce d  by th e  Office of P e rso n n e l 
M anagem en t (OPM) s ta te s , u n d e r  th e  h e ad in g  P rac tice  P reference:

D on’t u s e  T itle VII te rm s  of a r t  like S exual H a ra s sm e n t or 
H ostile  W ork E n v iro n m en t in  y o u r charge .

B e tte r  to ch arg e  g en era l c o u n t of m isc o n d u c t th a n  be req u ired  
to  prove th e  e lem ents[.]

Charge W riting fo r  ER Practitioners: A n  E sse n tia l B u ild ing  B lock fo r  
D efensib le  A ctions, slide  3 2 .6

W ith re sp e c t to  a  T able of P e n a ltie s , a  n a tio n a lly -ren o w n e d  ex p ert in  
federa l em p loym en t law  w ho co -founded  a  co m p an y  th a t  t r a in s  agency  
A tto rneys a n d  E m ployee R e la tio n s s ta ff  ad v ises  th a t  a n  agency  is “n o t 
ob liga ted  to re fe ren ce  a  ch arg e  in  fits] T able of P e n a ltie s” w hen  it d isc ip lin es  
a n  em ployee; th a t  a  T able of P e n a ltie s  is “a  gu ide, n o t co n tro llin g  policy”; 
a n d  th a t  it is o ften  b e tte r  to  im pose  d isc ip lin e  b a se d  on  a  ch arg e  w ith  few 
or no te c h n ic a l e lem en ts . Tables o f  P ena lties Can B e  D ead ly  (W illiam Wiley, 
F ed era l E m ploym en t Law T ra in in g  G ro u p ).7 In  s im ila r  fa sh io n , official 
g u id an ce  from  OPM s ta te s  th a t  c re a tio n  a n d  u s e  of a  T able of P en a ltie s  “is 
n o t req u ire d  by s ta tu te ,  c a se  law  or OPM re g u la tio n ”; th a t  ag en c ies  “have 
th e  ab ility  to a d d re s s  m isc o n d u c t a p p ro p ria te ly  w ith o u t a  [Table of 
P ena lties), a n d  w ith  su ffic ien t flexibility  to  d e te rm in e  th e  a p p ro p ria te  
p e n a lty  for e ac h  in s ta n c e  of m isc o n d u c t”; th a t  a  T able of P e n a ltie s  “m ay 
c re a te  d raw b ac k s  to th e  v iab ility  of a  p a r t ic u la r  a c tio n  a n d  to effective 
m a n a g e m e n t”; a n d  finally , th a t  “by c re a tin g  a  ran g e  of p e n a ltie s  for a n  
o ffense ,” a  T able of P e n a ltie s  m ay  “lim it th e  scope of m a n a g e m e n t’s 
d isc re tio n  to  ta ilo r  th e  p e n a lty  to  th e  fac ts  a n d  c irc u m s ta n c e s  of a  p a r t ic u la r
case  by ex c lu d in g  c e r ta in  p e n a ltie s  a long  th e  c o n tin u u m .” 84 Fed. Reg. 
4 8 7 9 4 , 4 8 7 9 8  (2019).

6 Available at h t tp s : / /w w w .op m .gov/p o licy-d ata-oversigh t/em ployee- 
re la tion s/ train ing/charge-w nting-for-er-practitioners.pdf (last viewed May 8 , 2022).

7 A vailab le a t h t tp s : / / fe l tg .c o m /ta b le s -o f -p e n a lt ie s -c a n -b e -d e a d ly  (la st v iew ed  M ay 6, 
2 022 ) .

c r i t i q u e o f t h e d r a f t r e p o r t  w as in fo rm ed  b y __________________

a n d  w a s  c o n s i s t e n t  w i t h  t h e  p r i n c i p l e s
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se t fo rth  above. Yet, som e OIE s ta ff  re fu se d  to  ch an g e  th e  re p o rt a n d  
in s te a d  in s is te d  th a t  OIG critic ize  DHS co m p o n e n ts  for ch a rg in g  em ployees 
w ith  generic  o ffenses n o t fo u n d  in  a  T able of P e n a ltie s . A part from  th e se  
p a r t ic u la r  s u b s ta n tiv e  is su e s , on  m an y  o th e r  is su e s  som e OIE s ta ff  d id  n o t 
p ay  h eed  to th e  su b je c t m a tte r  e x p e r t’s in s ig h tfu l su g g e s tio n s  a n d  te rse ly  
re to r te d  “no ch an g e  re q u ire d ” over a n d  over ag a in . An objective o b se rv er 
w ould  say  th a t  som e OIE s ta ff  re fu se d  to  engage w ith  a  su b je c t m a tte r  
ex p ert, in  c o n tra v e n tio n  of B lue  B ook  s ta n d a rd s .

I w ould  n o t expect DHS c o m p o n e n ts , C ong ress , a n d  o th e r  
s ta k e h o ld e rs  to  ta k e  th e  re p o r t  se rio u s ly  h a d  DHS OIG is su e d  th e  vers ion  
for w h ich  som e OIE s ta ff  ad v o ca ted . U n d er th e  ap p licab le  B lue B ook  
s ta n d a rd s ,  a  re p o r t  th a t  is heav ily  focused  on  com pliance  w ith  law  a n d  
policy m u s t  be su p p o rte d  by a u th o rita tiv e , ex p ert in te rp re ta t io n s  of th e  
re le v an t law  a n d  policy. The D ecem ber 3, 2020  v e rs io n  of th e  OIE re p o rt 
fell fa r  sh o r t  of th e  m ark . An In sp e c to r  G enera l is in  no p o s itio n  to 
s u b s t i tu te  th e  su b jec tiv e  p re fe ren c es  of a n  in sp e c to r  for th e  co n sid e red  
s tra te g ic  ju d g m e n ts  of agency  a tto rn e y s  a n d  m a n a g e rs , espec ia lly  w here , a s  
h e re , th o se  s tra te g ic  ju d g m e n ts  a re  firm ly g ro u n d ed  in  c o n te m p o ra ry  
u n d e rs ta n d in g s  of th e  law  a n d  acc ep ted  b e s t p ra c tic e s . An In sp e c to r  
G enera l w ho d id  so w ould  rig h tly  be a c c u se d  of b ia s  a n d  p a rtia lity .

3 . Why did  DHS OIG rem ove fin d in g s  and r e c o m m e n d a tio n s  
regard ing  DH S’s fa ilu re to  in v e s t ig a te  a n d /o r  d isc ip lin e  
p e r so n n e l a lleg ed  to  h ave  c o m m itte d  d o m e st ic  v io le n c e  
from  th e  N ovem ber 13 , 2 0 2 0  rep ort DHS C o m p o n e n ts  h a v e  
N ot F u lly  C o m p lie d  w ith  th e  D e p a r tm e n t’s  G u id e lin e s  f o r  
I m p le m e n tin g  th e  L a u te n b e r g  A m e n d m e n t?

As n o ted  above, th e  app ro v ed  objective  of th is  p ro jec t w as to 
“[d je term ine  w h e th e r  DHS ag en c ies  w ith  law  en fo rcem en t officers a n d  
a g e n ts  a re  com ply ing  w ith  re q u ire m e n ts  of th e  L au ten b e rg  A m en d m en t.” 
E n ac te d  in  1997 a s  a n  a d d itio n  to th e  G un  C on tro l Act of 1968, th e  
L au ten b e rg  A m endm en t p ro h ib its  a n  in d iv id u a l w ho h a s  b een  convicted  of 
a  m isd em ea n o r crim e of d o m estic  v iolence (MCDV) from  p o sse ss in g  a  
firea rm . See  18 U .S .C . § 922(g). T here  is no ex cep tion  for law  en fo rcem en t 
officers (LEO), w h ich  m e a n s  th a t  a  LEO conv ic ted  of a n  MCDV m ay  no 
longer ho ld  h is  o r h e r  positio n .

(b) (6), (b) (7)(C)
a n d  I th o u

declined  
^hUwere w a rra n te d  

review ed th e
c o n c lu d ed  th a t  m ajo r p o rtio n s  w ere in c o n s is te n t  w ith  govern ing

After
to  m ak e  c h an g e s  to  th e  d ra f t re p o rt th a t]_____
(see d isc u ss io n  below), a n o th e r  su b je c t m a tte r  expert, 
d ra ft.
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legal p rin c ip le s  a n d  c o n ta in e d  u n s u p p o r te d  c ritic ism s of DHS c o m p o n e n ts . 
The d ra f t  c re a te d  th e  in c o rre c t im p re ss io n  th a t  a  DHS c o m p o n e n t m u s t  
t r e a t  a  LEO w ho engaged  in c e r ta in  fo rm s of o ff-du ty  c o n d u c t, b u t  w as n o t 
conv ic ted  of a n  MCDV, in  s im ila r fa sh io n  to one w ho w as conv ic ted  of su c h  
a n  offense.

F u r th e r , th e  d ra f t  su g g e s te d , w ith o u t su p p o r t  from  th e  a p p licab le  
p re c e d e n t of D ouglas v. V eterans A dm in is tra tion , 5 M .S.P.R. 280  (1981), th a t  
DHS c o m p o n e n ts  w ere too le n ie n t on  LEOs w ho w ere n o t conv ic ted  of 
MCDVs b u t  w ho engaged  in  c e r ta in  fo rm s of o ff-du ty  co n d u c t. U n d er 
D ouglas, a n  agency  official w ho is re sp o n s ib le  for d e te rm in in g  w h a t 
d isc ip lin e  sh o u ld  be im posed  in a  p a r t ic u la r  case  m u s t  c o n s id e r  th e  
following fac to rs:

(1) The n a tu re  a n d  se r io u sn e s s  of th e  o ffense, a n d  its  re la tio n  
to  th e  em ployee 's d u tie s , p o sitio n , a n d  re sp o n s ib ilit ie s , 
in c lu d in g  w h e th e r  th e  offense w as in te n tio n a l o r te c h n ic a l or 
in a d v e rte n t, o r w as com m itted  m alic iously  o r for gain , o r w as 
freq u e n tly  rep e a te d ;

(2) th e  em ployee 's jo b  level a n d  type of em p loym en t, in c lu d in g  
su p e rv iso ry  o r fid u c iary  role, c o n ta c ts  w ith  th e  pub lic , a n d  
p ro m in en ce  of th e  position ;

(3) th e  em ployee 's p a s t  d isc ip lin a ry  record ;

(4) th e  em ployee 's p a s t  w ork  reco rd , in c lu d in g  len g th  of 
serv ice , p e rfo rm an ce  on  th e  jo b , ab ility  to ge t a long  w ith  fellow 
w o rk ers , a n d  d ep en d ab ility ;

(5) th e  effect of th e  offense u p o n  th e  em ployee 's ab ility  to 
perfo rm  a t  a  sa tis fa c to ry  level a n d  its  effect u p o n  su p e rv iso rs ' 
con fidence  in th e  em ployee 's ab ility  to perfo rm  a ss ig n e d  
d u tie s ;

(6) c o n s is te n c y  of th e  p e n a lty  w ith  th o se  im posed  u p o n  o th e r  
em ployees for th e  sam e o r s im ila r o ffenses;

(7) c o n s is te n c y  of th e  p e n a lty  w ith  an y  a p p licab le  agency  tab le  
of p e n a ltie s ;

(8) th e  n o to rie ty  of th e  offense o r  its  im p a c t u p o n  th e  
re p u ta tio n  of th e  agency;

(9) th e  c la r ity  w ith  w hich  th e  em ployee w as on no tice  of an y  
ru le s  th a t  w here  v io la ted  in co m m ittin g  th e  o ffense, o r h a d  
b een  w arn ed  a b o u t  th e  c o n d u c t in q u estio n ;
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(10) p o te n tia l for th e  em ployee 's reh a b ilita tio n ;

(11) m itig a tin g  c irc u m s ta n c e s  s u r ro u n d in g  th e  offense su c h  as 
u n u s u a l  job  te n s io n s , p e rso n a lity  p ro b lem s, m en ta l 
im p a irm e n t, h a ra s s m e n t ,  o r b ad  fa ith , m alice o r p rovoca tion  
on th e  p a r t  of o th e rs  involved in  th e  m a tte r ; an d

(12) th e  a d eq u a cy  a n d  effec tiveness of a lte rn a tiv e  s a n c tio n s  to 
d e te r  su c h  c o n d u c t in  th e  fu tu re  by th e  em ployee or o th e rs .

5 M .S.P.R . a t  3 0 5 -0 6 . The d ra f t re p o rt did  n o t d e m o n s tra te  th a t  DHS 
c o m p o n e n ts  sy s te m a tica lly  u n d e rw e ig h ted  th o se  D ouglas  fa c to rs  th a t  w ould  
s u p p o r t a  severe  p e n a lty  o r th a t  th ey  sy s te m atica lly  overw eighted  th o se  
D ouglas  fa c to rs  th a t  w ould  s u p p o r t  a  ligh t p en a lty . In fac t, th e  d ra ft re p o rt 
m ade  a b so lu te ly  no m en tio n  of D ouglas, w h ich  e x p e rts  in  federa l 
em p loym en t law  view a s  a  fo u n d a tio n a l e lem en t of federa l em p lo y ees’ d u e  
p ro ce ss  r ig h ts .8

d isc u sse d
io) (6i. (&:<

c ritiq u e  of th e  d ra ft rep o rt w ith  * ’f
(b) (6), (b) (7)(C)

(b) (6). (fc dech ded  to  m ake  m ajo r rev is io n s  to th e  rep o rt, a n d
e x p l a in e d j ^ t h i n k in g  in  a  S e p tem b er 13, 2020  e-m ail a s  follows:

(b) (6), (b) (7)(C)
I e sse n tia lly  w a n t to  e lim in a te  th e  sec tio n  w h ich  d is c u s se s  
vary ing  d isc ip line  a d m in is te re d  by e ac h  of th e  fou r 
c o m p o n en ts . The fac t th a t  th ey  a d m in is te r  d iffe ren t d isc ip line  
is n o t n e c e ssa r ily  in c o rre c t b e c a u se  each  case  h a s  to be 
a d ju d ic a te d  on  its  own s ta n d a rd s  re la tin g  to th e  D ouglas 
F a c to rs . S ince th e  re p o rt is a b o u t L au ten b e rg , I d o n ’t  believe 
we n eed  th e  “DHS C o m p o n en ts  U sed V ary ing  A p p ro ach es to

8 A ccord ing  to W estlaw , a s  o f  M ay 9 , 2 0 2 2  th e  Douglas p rec ed en t h ad  b een  c ited  in  
5 9 9  co u rt d e c is io n s  an d  2 3 5 3  a d m in istra tiv e  d e c is io n s .

9 The (b) (6). (b) (7)(C)| and  th e (b) (6), (b) (7)(C)
r e p o r ^ u n c R g r e e c ^ v i th
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D isc ip line  Law E n fo rcem en t O fficers W ho E ngaged  in  D om estic  
V iolence” sec tio n  in  th is  rep o rt.

I w a n t to keep  R eco m m en d a tio n s 1, 6 a n d  7 a n d  e lim in a te  2 -5 . 
2-5  w ere m y a tte m p t to  try  to enforce u n ifo rm  p u n is h m e n t 
a c ro ss  th e  co m p o n e n ts  w h ich  w as a n  in c o rre c t a p p lica tio n  
before I a p p re c ia te d  how  th e  D oug las F ac to rs  w ere ap p lied  in  
each  case .

(b) (6), (b) (7)(C)
th u s  ch o se  — in  re sp o n se  to  co m m en ts  from  a  su b je c t m a tte r  

ex p ert — to b rin g  th e  re p o rt in to  n e c e ssa ry  con fo rm ity  w ith  th e  app roved  
p ro jec t scope, w h ich  a g a in ,_ w a s ^ a b o u t  LEOs conv ic ted  of MCDVs. 
R eco m m en d a tio n s 2 -5 , w h ich  chose  to e lim in a te , called  for DHS
co m p o n e n ts  w ith  LEOs to d isc ip lin e  em ployees w ho h a d  engaged  in  c e r ta in  
form s of o ff-du ty  b eh av io r w ith  o ffenses d raw n  from  a  T able of P en a lties . 
As ex p la in ed  above, su c h  re c o m m e n d a tio n s  a re  in a p p ro p r ia te  b e c a u se  th ey  
s u b s t i tu te  th e  su b jec tiv e  policy  p re fe ren c es  of OIE s ta ff  for th e  law ful, 
s tra te g ic  ju d g m e n ts  of co m p o n en t a tto rn e y s  a n d  m a n a g e rs  th a t  in  tu r n  a re  
b a se d  on  a u th o r ita tiv e  ex p ert o p in io n  a n d  a ccep ted  b e s t p rac tic e s .

a. You m ade sev era l r e c o m m e n d a tio n s  to  rem ove c o n te n t  from  
and narrow  th e  sc o p e  o f  th e  draft rep ort. P lea se  ex p la in  th e  
r ec o m m e n d a tio n s  you  m ade in  you r  J u ly  9 , 2 0 2 0  e -m a il, as 
w ell a s you r  d e c is io n  to  o m it c e r ta in  lan gu age th a t  you  
ch a r a c ter ize d  as g o in g  b ey o n d  th e  L au tenb erg  A m en d m en t.

(b) (6), (b) (7)(C) c a re e r  civilIn  la te  J u n e  a n d  early  J u ly  2020 , 
se rv a n ts  a n d  a tto rn e y s  w ith  ex p ert know ledge on th e  d isc ip lin a ry  p ro cess , 
review ed th e  d ra ft re p o rt on  th e  L au ten b e rg  A m en d m en t a n d  fo u n d  se rio u s

I a sk e d  Iflaw s. W hen (b) (6), (b) (7)(C) |(b) (6), (b) (7)(C)
(D ) ( b ) ,  (D ) sa id w as “op p o sed  to th e seto m ake  rev is io n s ,

c h a n g e s” a n d  in d ic a te d  th a t  |H  w ould  “like th e  IG to d ec id e” w h e th e r  th e
w a n ted  to re ta in  p o rtio n sre p o rt sh o u ld  be rev ised . Specifically , 

of th e  re p o rt th a t  reco m m en d ed  DHS c o m p o n e n ts  sto p  u s in g  “gen era l 
m isc o n d u c t c h a rg e s” w hen  d isc ip lin in g  em ployees w hose  b e h av io r OIE 
believed could  be d e sc rib e d  as “do m estic  v io len ce .” A ccording to 
su c h  em ployees received  only  “lim ited ” d isc ip lin e , a n d  th e  s i tu a tio n  cou ld  
be rec tified  by co m p o n e n ts  ad d in g  “specific  o ffen ses” for d o m estic  v iolence 
to  th e ir  T ab les of P en a ltie s .
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I ag reed  w ith  a n d  th a t  the  d ra f t  re p o r t  sh o u ld  be
rev ised . They ex p la in ed  th a t  a tto rn e y s  a n d  m a n a g e rs  o ften  m ak e  th e  
s tra te g ic  d ec is io n  to  u se  generic  c h a rg e s  w hen  d isc ip lin in g  a n  em ployee in 
o rd e r to e lim in a te  th e  r isk  th a t  MSPB o r a n  a rb i tr a to r  w ould  o v e rtu rn  th e  
d isc ip lin e  u p o n  find ing  th a t  th e  agency  failed  to prove every tec h n ic a l 
e lem e n t  o f a  c h arge  d raw n  from  a  T able of P en a lties . T hey a lso  exp la in ed  
th a t  w as in c o rre c t in c o n c lu d in g  th a t  u se  of a  generic  ch a rg e
re s u lts  in a n  em ployee receiv ing  "lim ited” d isc ip lin e  b e c a u se , u n d e r  MSPB 
p re c e d e n t in  D ouglas , th e  a p p ro p r ia te  level of d isc ip lin e  is d e te rm in e d  by 
c o n s id e rin g  th e  12 fac to rs  s e t  fo rth  above. How a  ch arg e  is labe led  is n o t a  
fac to r u n d e r  Douglas.

I w as a lso  aw are , b a se d  on my m ore th a n  2 6 -y e a rs ’ ex p erien ce  a s  a  
C rim ina l In v es tig a to r w ith  th e  D e p a rtm e n t of J u s tic e  Office of In sp e c to r  
G enera l a n d  th e  Air Force Office of Special In v es tig a tio n s , t h a t  th e  
L au ten b erg  A m en d m en t a p p lie s  only  w h e r^ a rty n d iv id u a l is convicted  of an  
MCDV. The p o rtio n s  of th e  re p o r t  th a t  w a n ted  to  re ta in  p e rta in e d
to c a se s  in  w h ich  a  DHS em ployee co m m itted  o ff-du ty  m isc o n d u c t b u t  had  
n o t b e en  conv ic ted  of a n  MCDV. I found  th e  re p o rt c o n fu s in g  in a s m u c h  a s  
it b lu rre d  th e  d is tin c tio n  be tw een  a  c rim in a l conv ic tion  for a  d o m estic  
v io lence offense a n d  a d m in is tra tiv e  d isc ip lin e  by  th e  em ploying  agency  for 
"dom estic  v io lence .” The la t te r  top ic  w as beyond  the  scope of th e  p ro jec t a s  
o rig inally  app ro v ed  a n d  th e  c o n c lu s io n s  in th e  d ra f t  re p o r t  w ere 
u n p e rsu a s iv e .

For all of th e se  re a so n s , I a sk e d  th a t  the  d ra f t  re p o rt be rev ised . I 
la te r  le a rn ed  th a t  OIE s ta ff  chose  n o t to m ake  all of th e  rev is io n s I 
re q u e s te d . As ex p la in ed  above, it wa s  n o t u n til  two m o n th s  la te r , a fte r

a n d  c o n f e r r e d  w i t h  H U .  t h a t  t h e
a p p ro p r ia te  rev is io n s w ere ev en tu a lly  m ade.

b. P le a se  ex p la in , in  y o u r  v iew , how  th e s e  e d ito r ia l d e c is io n s  
c o m p ly  w ith  CIGIE sta n d a rd s .

As ex p la in ed  above, B lu e  B ook  s ta n d a rd s  req u ire  a  re p o rt th a t  
ex am in es a n  a g en c y ’s co m p lian ce  w ith  law , reg u la tio n , a n d  policy to  be 
in fo rm ed  by  a u th o r ita tiv e  e x p e rt op in io n  on  th e  re le v a n t law s a n d  
re g u la tio n s  a n d  a s so c ia te d  b e s t  p ra c tic e s . A re p o r t  th a t  s u b s ti tu te d  th e  
su b jec tiv e  policy  p re fe ren ces  of in sp e c to rs  for the  law ful s tra te g ic  
ju d g m e n ts  m ade  by DHS a tto rn e y s  a n d  m a n a g e rs , w hich  th em se lv es  a re  
roo ted  in a u th o r ita tiv e  in te rp re ta t io n s  of law a n d  acc ep ted  b e s t  p rac tic e , 
w ould n o t be ta k e n  se rio u s ly  a n d  w ould  call in to  q u e s tio n  DHS OIG’s 
im p artia lity .
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4 . H as DHS OIG rem oved  s im ila r  f in d in g s  from  th e  u n p u b lish ed  
rep ort regard ing  se x u a l h a r a ssm en t and se x u a l m isc o n d u c t  
a t DHS?

Yes. P lease  see th e  d isc u ss io n  above in  re sp o n se  to Q u e s tio n  # 1.

a. D id y o u  p e r so n a lly  d ir e c t  or approve th e  rem ova l o f  th is  
lan gu age, and i f  n o t, w ere y o u  aw are o f  i t s  rem o v a l?

I w as aw are  t h a t  c a re e r  civil s e rv a n ts  w ho a re  e x p e rts  in federal 
em p lo y m en t law h a d  co n c lu d ed  th a t  m ajo r rev is io n s to th e  re p o r t  w ere 
w a rra n te d . W hen s ta ff  d e sc rib e d  th e  c h an g e s  to  m e, I c o n cu rred .

b. P le a se  ex p la in , in  y o u r  v iew , how  th e s e  e d ito r ia l d e c is io n s  
c o m p ly  w ith  CIGIE sta n d a rd s .

As ex p la in ed  above, B lue  B ook  s ta n d a rd s  req u ire  a  re p o rt th a t  
ex am in es a n  a g en c y ’s co m p lian ce  w ith  law , reg u la tio n , a n d  policy to  be 
in fo rm ed  by  a u th o r ita tiv e  e x p e rt op in io n  on  th e  re le v a n t law s a n d  
re g u la tio n s  a n d  a s so c ia te d  b e s t  p ra c tic e s . A re p o r t  th a t  s u b s ti tu te d  th e  
su b jec tiv e  policy  p re fe ren ces  of in sp e c to rs  for th e  law ful s tra te g ic  
ju d g m e n ts  m ade  by DHS a tto rn e y s  a n d  m a n a g e rs , w hich  th em se lv es  a re  
roo ted  in a u th o r ita tiv e  in te rp re ta t io n s  of law a n d  acc ep ted  b e s t  p rac tic e , 
w ould  n o t be ta k e n  se rio u s ly  a n d  w ould call in to  q u e s tio n  DHS OIG’s 
im p artia lity .

5 . P le a se  p rov id e  a cop y  o f  th e  DHS OIG su rv ey  th a t  so u g h t  
in fo r m a tio n  regard ing  se x u a l h a r a ssm en t and m isc o n d u c t  a t  
DHS c o m p o n e n ts , a s  w e ll a s  th e  r e su lts . W hen w a s th e  
su rv ey  c o n d u c te d , and w h y?  How w a s i t  a d m in is ter ed ?  Did 
y o u  rep ort th e  su rv ey  r e su lts  to  DHS lea d ersh ip  or to  
C o n g ress?  If so , w h en ?  If n o t, w h y  n o t?

A copy of th e  su rv ey  in s tru m e n t  a n d  su m m ary -lev e l re s u l ts  
accompany?' th is  le tte r. In o rd e r to p rese rv e  re s p o n d e n t an o n y m ity , I am  
u n a b le  to  provide in d iv id u a l su rvey  re sp o n se s .

T he su rv ey  w as a d m in is te re d  in  J u n e  a n d  July?' of 2 018  v ia  se cu re  
e lec tro n ic  m ea n s  to e n su re  confidentiality?'. I have  no  in s ig h t in to  th e  
th in k in g  of th e  DHS OIG officials w ho p ro p o sed  a n d  app ro v ed  th e  survey?', 
a s  the  survey?' h a d  already?' b e en  com pleted  roughly?' a  y ear before  I w as 
con firm ec^sO nsycecto r G enera l. To my know ledge A cting  In sp e c to r  G enera l 
Kelly?', an d  o th e rs  who w ere in a  p o sitio n  to  re p o r t  th e  re s u l ts
to DHS le a d e rsh ip  a n d  to C o n g ress  in th e  y e a r  lead ing  u p  to my
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co n firm atio n  n ev er did so. As s ta te d  above, I le a rn e d  of th e  su rv ey  w hen 
OIE fo rw arded  a  d ra f t  re p o rt to th e  fro n t office for review on or a b o u t 
D ecem ber 3 , 2 0 2 0 , a n d  by th a t  tim e th e  r e s u l ts  w ere 2-1/2 y ea rs  old.

F u r th e r , th e  r e s u l ts  w ere in teg ra l to a  d ra f t  re p o r t  t h a t  h a d  se rio u s  
haw s a n d  n eed ed  rew ork ing , ye t som e OIE s ta ff  w ere u n co o p era tiv e  a n d  
p laced  th e ir  su b jec tiv e  policy p re fe ren ces  a h e a d  of the  DHS OIG m iss io n  of 
p ro d u c in g  im p a rtia l a n d  u n b ia s e d  w ork. OIE s ta ff  never su g g es ted  th a t  th e  
su rvey  re s u l ts  cou ld  be d eco u p led  from  a n  a n a ly tic a l rep o rt. M oreover, 
typ ically  a n  In sp e c to r  G en era l does n o t re le a se  raw  d a ta  o b ta in ed  in field 
w ork  to  a  D e p a rtm e n t o r agency , b u t  in s te a d  in c lu d es  th e  re le v a n t d a ta  
a long  w ith  a  re p o r t  th a t  c o n ta in s  reco m m e n d a tio n s .

In c losing , I th a n k  you a g a in  for allow ing m e to  s e t  th e  reco rd  s tra ig h t  
c o n ce rn in g  th e  re p o rts  a n d  ongoing  w ork  d is c u s se d  in re c e n t p re s s  a rtic le s . 
I re sp ec tfu lly  a sk  th a t  th e  C om m ittee  n o t t r e a t  th e  d isc u ss io n  of in te rn a l 
DHS OIG d e lib e ra tio n s  above a s  p rec ed e n t. I have decided  to  d e sc rib e  to 
you th e  in te rn a l d e lib e ra tio n s  su r ro u n d in g  c e r ta in  re p o r ts  b e c a u se  doing 
so is th e  only  w ay to  c o u n te r  th e  incom plete  a n d  m is lead in g  n a rra tiv e  th a t  
grew o u t of th e  u n a u th o r iz e d , se lective  p u b lic  d isc lo su re  of d ra f t OIG 
rep o rts .

I a lso  tak e  th is  o p p o r tu n ity  to s e t  th e  reco rd  s tra ig h t  on  a n  A pril 29 , 
2 022  m eeting  be tw een  th e  P re s id e n t a n d  c e r ta in  In sp e c to rs  G enera l. O ne 
top ic  d is c u s se d  a t  th a t  m eeting  w as In sp e c to r  G enera l o v e rs ig h t of sp en d in g  
u n d e r  th e  In f ra s tru c tu re  In v e s tm e n t a n d  J o b s  A ct (IIJA ).10 A t le a s t  one 
new s a c c o u n t n o ted  th a t  I w as "a b se n t” from  th e  W hite H ouse m eeting . 
A lthough  DHS OIG h a s  o v e rs ig h t a u th o r i ty  over b illions of d o lla rs  in 
sp e n d in g  u n d e r  th e  IIJA, th e  In sp e c to rs  G en era l w ho c o o rd in a te d  th e  
m eeting  se lec ted  o th e rs  to a t te n d  a n d  d id  n o t invite  m e to th a t  m eeting .

10 See Remarles by P resident B iden  w ith  Inspectors General on Com m itm ent to Oversight, 
Accountability, and  Transparency  ( 4 / 2 9 / 2 2 ) ,  ava ilab le  at
h t tp s : / /w w w  .w hite h o u se  .g o v /b r ie f in g -r o o m /sp e e c h e s -r e m a r k s  / 2  0 2 2 / 0 4 / 2 9 / rem ark s - 
b y-pre s i  d e n t-b id e n -w ith -in sp e c to r s -g e n e r a l-o n -c o m m itm e n t-to -o v e r s ig h t-a c c o u n ta b ility -  
a n d -tra n sp a ren c}' ( la s t  v iew e d  Majf 12 , 2 0 2 2 ) .
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I w ould  be  h a p p y  to  tes tify  befo re  th e  C om m ittee  a b o u t  th e se  m a tte rs  
a n d  DHS OIG’s o th e r  im p o rta n t o v e rs ig h t w ork. P lease call m e w ith  an y  
q u e s tio n s  a t  2 0 2 -9 8 1 -6 0 0 0 .

S incerely ,
JOSEPH V 
CUFFARI

Dig Italy signed by 
JOSEPH VCUFFARI 
Date: 20005.13185536
■ 0*W

J o s e p h  V. C uffari, Ph.D . 
In sp e c to r  G enera l

cc: The
The
The
The
The
The
The
The
The
The
The
The
The
The
The
The
The
The
The
The

Hon. P a tric k  J . L eahy 
Hon. D ianne  F e in ste in  
Hon. S h e ld o n  W h iteh o u se  
Hon. Amy K lobuchar 
Hon. C h ris  C oons 
Hon. R ichard  B lu m e n th a l 
Hon. Mazie K. H irono 
Hon. Cory B ooker 
Hon. Alex P ad illa  
Hon. J o n  O ssoff 
Hon. L indsey  G rah am  
Hon. J o h n  C ornyn  
Hon. Mike Lee 
Hon. Ted C ruz  
Hon. Ben S a sse  
Hon. J o s h  H aw ley 
Hon. Tom C o tton  
Hon. J o h n  K ennedy 
Hon. T hom  Tillis 
Hon. M arsh a  B la c k b u rn
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